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MINUTES

COMMISSION MEETING

OPEN SESSION

January 18, 2012
Several Commissioners were held up in traffic and running late.  Vice Chair E. Kay Biermann Brohl was able to call the meeting to order with a quorum present at 9:39 a.m.  Other members present were Commissioners Richard H. Fitzgerald, Jonathan H Burnett, Priscilla L. Tanner, G. Carlton Manley, and JB Holeman.  Chairman Phillip Florence, Jr., arrived at 9:50 a.m.  Commissioner Edward E. Duryea was absent.  
Staff present:

Mr. Herbert R. Hayden, Jr., Executive Director

Mrs. Cathy L. Hazelwood, Deputy Director/General Counsel

Mrs. Ami R. Franklin, Assistant Director, Administration

Mr. Daniel F. Choate, Investigator
Ms. Kristin M. Smith, Administrative Coordinator

Mrs. Karen A. Wiggins, Administrative Specialist

Others present:

Michael A.Timbes
N. David DuRant

James S. Truett

Raymon Lark

Elliott Summey

Michael McGrew                                                                                                 
Krystal McGrew

Gregg Harrell

Margaret R. McGrew

Pete McGrew

MINUTES
Motion was made by Mr. Manley to accept the Minutes as presented.  Motion was seconded by Dr. Fitzgerald.  The motion carried with no opposition to approve the Open and Executive Session Minutes from the November 16, 2011 Commission meeting.  
OFFICE OPERATIONS

Budget 2011/2012


Vice Chair Brohl asked Mr. Hayden to present the Office Operations. Mr. Hayden directed everyone to their supplemental folders and presented the budget information for July 1, 2011, through January 17, 2012.  
 Vice Chair Brohl asked about any surplus this year, and discussions ensued.  Mr. Hayden updated the Commissioners on budget matters at the Legislature and presented budget requests made by the Commission to the Legislature.   Mr. Hayden’s comments about new computers was of great interest to the Commissioners and changed the order of the Agenda.  Mr. Hayden presented the 2012 Statement of Economic Interests section and Legislation section of the Agenda at this time.
 Discussions ensued about the various problems the Commissioners were having filing their annual Statement of Economic Interests reports.  Mr. Holeman asked about the creators of the new electronic reporting system, requesting that money be spent on a test to make the system more user-friendly.  Dr. Fitzgerald asked that the system be modified to show in big letters that their report is not filed until they get a confirmation number.  Mr. Burnett asked about the balance of doing a stream-lined, user-friendly system vs. what the cost would be to do this.  Chairman Florence wanted to know who developed the system and was it customized.  Mr. Hayden and staff answered all questions, and Commissioners were informed that Ms. Hazelwood was currently working on updating the system.  Staff is to report back to the Commission their findings.
Mr. Hayden further stated that the Ethics Commission’s budget requests would be taken up in House Ways and Means in February and in the Senate Finance subcommittee meeting in March, making it at the end of the session before any numbers would be known. 

Mr. Hayden informed the Commissioners that staff had negotiated a new lease with lower rent, and that part of the new lease agreement was the newly-painted offices and carpet.   
Compliance Report
Mr. Hayden presented the Compliance reports for November and December, 2011, as information only.  Discussions ensued concerning increase in ethics training and number of informal advisory opinions.  There were no changes and approved as presented.

Motion
C2011-070 State Ethics Commission vs. Elliott Summey


Mrs. Hazelwood and Mr. Hayden asked Chairman Florence for a change in the order of the Agenda, requesting to take up the Motion for Elliott Summey, since all parties were present.  There was no opposition.
Mrs. Hazelwood gave a statement.  Attorney Michael Timbes, for the Respondent, gave a lengthy statement.  After hearing the statements presented, there was considerable discussion by the Commissioners concerning the staff’s time table in sending penalty letters, receiving undeliverable mail, and phone calls from staff.  Mr. Summey then gave a statement clarifying the time table of events. More discussion ensued concerning problems clarifying the time table and any violation.  Chairman Florence then asked for further questions, there being none, he told the parties that they would take this matter under advisement and would let them know of the Commission’s decision.

Decision. Dr. Fitzgerald asked staff for clarification on some legal terms.   Mrs. Hazelwood responded.  Discussions ensued.  Chairman Florence asked for further discussion, there being none, a motion was made by Mr. Manley, seconded by Mr. Holeman,  to vacate this order, having Mr. Summey back before the panel for a new hearing.  There was no opposition, and the motion carried.  Mr. Hayden reminded the Commission that Mr. Summey never took the responsibility of the filing requirements.  
APPEALS

Mrs. Hazelwood  stated that they would be taking the Appeals out of order and requested the James S. Truett matter be taken up next, since all the parties were present.  There was no opposition.
C2011-030 State Ethics Commission vs. James S. Truett


Mrs. Hazelwood informed the Commission that a recusal would be required of Mr. Manley and Dr. Fitzgerald, present at a previous hearing, which would prevent them from participating in these discussions.  Mr. Truett was represented by Attorney N. David Durant, who gave a statement and asked the Commission for a reduction in the fine.  Mr. Truett gave a statement.  Questions were asked by the Commissioners, and considerable discussions ensued.  Mrs. Hazelwood  clarified events between the first hearing and today’s Appeal.  Further discussions ensued.    Chairman Florence asked for further questions, there being none, he told the parties that they would take this matter under advisement and would let them know of the Commission’s  decision.  
Decision.  After lengthy discussion, motion was made by Mr. Burnett, seconded by Vice Chair Brohl, to deny the appeal and resort back to total payment on the fine of $12,500, payable within a new extension of 6 months time, with additional time at the end of the 


new 6 months—if needed--to pay the balance.  Discussion ensued concerning getting the money without further extensions, and not putting the extra time if needed in his 
order.  Chairman Florence asked about the 6-month deadline in the order.  Staff responded that it was within 6 months of receipt of the order.  Chairman Florence stated that he wants “not withstanding the time for an appeal” inserted, so the new deadline would change by 3 months, or however staff wants to re-word it.  Chairman Florence asked for further discussion.  There being none, the vote was taken, there was no opposition, and the motion carried.
MOTION TO DISMISS

C2011-100 Calvin Culbertson vs. Pete McGrew


Mrs. Hazelwood presented to the Commission a statement of events in this matter.  Attorney Raymon E. Lark, Jr., representing Mr. McGrew, gave a lengthy statement and then requested a Dismissal with Prejudice in this matter.  Mrs. Hazelwood gave a further statement, requesting that this is not the right time to dismiss this matter.  Chairman Florence asked if anyone was present for Mr. Culbertson.  There was not.  Mr. Holeman asked for clarification of possible events for probable cause if this case was heard at a future Hearing Panel meeting.  Mrs. Hazelwood responded.   Vice Chair Brohl moved that the Commission not accept the Motion to Dismiss.  Attorney Lark asked for an alternative.  Questions were asked by the Commissioners to  Attorney Lark, and discussions ensued. Mr. Burnett seconded the motion at the same time Dr. Fitzgerald asked for a point of order, wanting to know if this was going to be decided in another session or decided at this time.  Chairman Florence stated that at this point and time he was going to take up the motion made and seconded.  He asked if there was any further discussion at this point and time.  There was none. Chairman Florence then asked if anybody had any further questions or discussions about the matter, commenting that the Commission needs to hear all testimony and examine all the evidence from everybody involved, and because a lot of facts need to be straightened out, questions needed to be asked of Mr. Culbertson.  He then took a vote to deny the Motion to Dismiss, which had been seconded.  All were in favor of the motion, except for Dr. Fitzgerald’s opposition.  The motion carried to deny the Motion to Dismiss.  Chairman Florence said the next thing that will happen will be a hearing on this matter.
APPEALS - continued

Mrs. Hazelwood asked that the Commission now return to the Appeals part of the Agenda.  

Mr. Hayden asked the Commission to review the facts and documents on each of the Appeal cases in their material.  Mr. Hayden reminded the Commissioners of the new policy that staff has provided copies of a summary of each individual’s background, 
information on the penalties and staff recommendation, copies of the letters of appeals from the individuals, and then any supportive documentation and correspondence that may be applicable to the case.  The appeal statement is in writing, staff recommendation is in writing, and unless there are questions, there will be no presentation or verbal recommendation.

James H. McLean

Mr. Manley made a motion to accept staff recommendation that the appeal be denied, but reduce the penalty to $300.00. Vice Chair Brohl and Mr. Burnett seconded the motion.  Chairman Florence asked for any discussion.  Dr. Fitzgerald wanted to know about the timeframe .  Mr. Manley asked for 60 days.  Chairman Florence stated the standard was 30 days.  After some discussion, Mr. Manley made his motion again to accept the staff recommendation that the appeal be denied, but reduce the penalty to $300.00, payable within 60 days.  Vice Chair Brohl seconded.  The motion carried with no opposition.
Randall J. Ledford


Mr. Manley made a motion to accept staff recommendation to waive the penalty, seconded by Mr. Holeman.  There was no opposition, and the motion carried.
James L. Jeanes

Mr. Burnett asked for clarification.  Discussion ensued.  Mr. Manley made a motion to accept staff recommendation that the appeal be denied, seconded by Mr. Holeman and Mr. Burnett.  There was no opposition, and the motion carried.

Thomas S. Harmon

Mr. Holeman asked for clarification.  Discussion ensued.  Mr. Burnett made a motion to accept staff recommendation that the appeal be denied, seconded by Mrs. Tanner.  There was no opposition, and the motion carried.

William B. Hammack

Mr. Burnett made a motion to accept staff recommendation that the appeal be denied, seconded by Vice Chair Brohl.  Dr. Fitzgerald asked for clarification concerning a saved-not-file report.  Discussion ensued.  Chairman Florence then asked for a vote.  There was no opposition, and the motion carried.

James T. Irwin

Mr. Burnett asked for clarification on filing early and candidates having to file two times in one year. Discussions ensued.  Mr. Holeman made a motion, seconded by Mr. Manley,  to deny the appeal, but reduce the penalty to zero.  There was no opposition, and the motion carried. Mr. Hayden stated that this motion gives staff a 
problem, in that there should be consistency of the Commission.  Further discussion ensued concerning the staff’s decisions and the Commission’s rulings. 

Darrell Holliday
   
Mr. Manley made a motion, seconded by Mr. Holeman, to accept staff recommendation that the appeal be denied and force the penalty.  Dr. Fitzgerald asked for clarification on an entity closing.  Discussions ensued.  Chairman Florence then asked for further discussions.  There being none, Chairman Florence then asked for a vote.  There was no opposition, and the motion carried.  
Glenda S. Morrison-Fair


Dr. Fitzgerald asked for clarification on the fines and omissions.  Discussion ensued.  Mr. Manley made a motion to accept staff recommendation to deny the appeal, but reduce penalty to $300.00, seconded by Mr. Holeman, payable within 60 days.  Chairman Florence then asked for further discussion.  There being none, a vote was taken.  There was no opposition, and the motion carried.

DISCUSSION

2012 Statement of Economic Interests

Mr. Hayden reminded the Commission to file their annual Statement of Economic Interests reports.  He further stated that the amount they were to report was in their packet of material along with instructions to help them file their report.

Legislation


Mr. Hayden presented current legislative issues affecting the Commission.  There was considerable discussion on appointments to Boards and Commissions.  Staff was asked to continue monitoring these issues.  Discussions ensued.  

After a short break, Mr. Hayden continued his presentation.  There was considerable discussion on H.4521 (gives the governor authority to suspend an elected official if they owe a penalty to the State Ethics Commission in excess of $1,000 and it has been delinquent for 365 consecutive days) and H.4522 (eliminates the penalty for certain appointed, part-time non-compensated public members from late filing penalties on SEIs and CDs).  Mr. Manley made a motion, seconded by Vice Chair Brohl,  for staff to address the Commission’s concerns on these bills.  There being no opposition, the motion carried.
EXECUTIVE SESSION


Chairman Florence asked for a motion to go into Executive Session.  A motion was made by Dr. Fitzgerald to go into Executive Session, seconded by Mr. Holeman.  The motion carried.  
RETURN FROM EXECUTIVE SESSION

Upon return from Executive Session, a motion was made by Mr. Manley, seconded by Mr. Burnett, to adopt and ratify actions taken in Executive Session.  The motion carried.   
ADJOURNMENT
A motion was made by Mr. Manley, seconded by Mr. Holeman,  to adjourn.  The motion carried.  





Respectfully submitted,






Karen A. Wiggins





Administrative Specialist
