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SUBJECT:
VALUING FLIGHTS AS GIFTS AND CAMPAIGN CONTRIBUTIONS
SUMMARY:
  Private flights given to public officials as campaign contributions must not exceed the contribution limits for the respective position and thus the value of the flight should be calculated as the average cost per hour to operate the aircraft times the number of hours of the flight.
QUESTION:
  How does a public official value and disclose the receipt of a private flight when given as a gift, unrelated to the campaign, and when given as a campaign contribution?
DISCUSSION:  This opinion is rendered in response to a request by staff. The State Ethics Commission’s jurisdiction is limited to the applicability of the Ethics, Government Accountability, and Campaign Reform Act of 1991 (Act no. 248 of 1991; Section 2-17-5 et seq. and Section 8-13-100 et seq., as amended, 1976 Code of Laws of South Carolina).  This opinion does not supersede any other statutory or regulatory restrictions or procedures which may apply to this situation. Failure to disclose relevant information may void the opinion.

As a public officials are offered more and more private flights, of which they accept, the proper valuation and disclosure of private flights has become an issue. When given as a gift and not as a campaign contribution, the applicable statute for disclosure of the private flight is Section 8-13-1120(A)(9). No limit on the value of the gift is provided for in the disclosure.
Section 8-13-1120 provides in part as follows:

(A) A statement of economic interests filed pursuant to Section 8-13-1110 must be on forms prescribed by the State Ethics Commission and must contain full and complete information concerning:

(9)  the source and a brief description of any gifts, including transportation, lodging, food, or entertainment received during the preceding calendar year from:

(a)  a person, if there is reason to believe the donor would not give the gift, gratuity, or favor but for the official's or employee's office or position; or

(b)  a person, or from an officer or director of a person, if the public official or public employee has reason to believe the person:

(i)  has or is seeking to obtain contractual or other business or financial relationship with the official's or employee's agency; or

(ii)  conducts operations or activities which are regulated by the official's or employee's agency if the value of gift is twenty-five dollars or more in a day or if the value totals, in the aggregate, two hundred dollars or more in a calendar year.

. 
When a private flight is given as a campaign contribution, then proper valuation is crucial in determining whether the in-kind contribution/in-kind expenditure is within the contribution limits of Section 8-13-1314. 
Section 8-13-1314 provides in part:

(A)
Within an election cycle, no candidate or anyone acting on his behalf may solicit or accept:

(1)
a contribution which exceeds:

(a)
three thousand five hundred dollars in the case of a candidate for statewide office; or 

(b)
one thousand dollars in the case of a candidate for any other office;

The candidate receiving a free flight from an amateur pilot/owner, who does not charge for flying time,  would have to report an in-kind contribution in the amount of the cost of the fuel, airplane fees and other incidental expenses incurred during the flight.  The pilot's services however, would not be reported as an in-kind contribution, because they have no market value.  However, the costs of a pilot/owner who holds a commercial license and who normally charges for flying passengers must be included in the total cost of the flight.  Aircraft owners know what their average cost per hour is to operate their particular aircraft. Unlike a commercial or charter flight which has a profit margin built in to the costs, theirs is the actual cost.
In the event the cost of the flight exceeds the contribution limitation for the respective position, the candidate must pay the difference to the owner and record that amount as an expenditure on the disclosure report.

CONCLUSION:     Private flights given to public officials as campaign contributions must not exceed the contribution limits for the respective position and thus the value of the flight should be calculated as the average cost per hour to operate the aircraft times the number of hours of the flight.
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