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SUBJECT:
INDEPENDENT EXPENDITURES AND NON-CANDIDATE COMMITTEES
SUMMARY:
  The Commission declines to enforce Section 8-13-1322(A) contribution limits for those committees, which are exclusively engaged in independent expenditures, based on the South Carolina Attorney General’s opinion dated September 3, 2010 and the potential liability under 42 U.S.C. § 1983.  
QUESTION:
  Is a committee that engages exclusively in independent expenditures subject to the $3500 annual contribution limit to committees set forth in Section 8-13-1322(A)? 
DISCUSSION:
This opinion is rendered in response to a letter dated July 6, 2010 requesting an opinion from the State Ethics Commission. The State Ethics Commission’s jurisdiction is limited to the applicability of the Ethics, Government Accountability, and Campaign Reform Act of 1991 (Act no. 248 of 1991; Section 2-17-5 et seq. and Section 8-13-100 et seq., as amended, 1976 Code of Laws of South Carolina).  This opinion does not supersede any other statutory or regulatory restrictions or procedures which may apply to this situation. Failure to disclose relevant information may void the opinion.

Section 8-13-1322(A) provides:

A person may not contribute to a committee and a committee may not accept from a person contributions aggregating more than three thousand five hundred dollars in a calendar year.

Further “committee” is defined in Section 8-13-1300(6) as:
‘Committee’ means an association, a club, an organization, or a group of persons which, to influence the outcome of an elective office, receives contributions or makes expenditures in excess of five hundred dollars in the aggregate during an election cycle. It also means a person who, to influence the outcome of an elective office, makes: 

(a) contributions aggregating at least twenty-five thousand dollars during an election cycle to or at the request of a candidate or a committee, or a combination of them; or 

(b) independent expenditures aggregating five hundred dollars or more during an election cycle for the election or defeat of a candidate. 

"Committee" includes a party committee, a legislative caucus committee, a noncandidate committee, or a committee that is not a campaign committee for a candidate but that is organized for the purpose of influencing an election.

Finally “independent expenditure” is defined in Section 8-13-1300(17) as:

`Independent expenditure' means:

(a)
an expenditure made by a person to advocate the election or defeat of a clearly identified candidate or ballot measure; and

(b)
when taken as a whole and in context, the expenditure made by a person expressly to urge a particular result in an election but which is not:

(i)
made to;

(ii)
controlled by;

(iii)
coordinated with;

(iv)
requested by; or made upon consultation with a candidate or an agent of a candidate; or a committee or agent of a committee; or a ballot measure committee or an agent of a ballot measure committee. 
Expenditures by party committees or expenditures by legislative caucus committees based upon party affiliation are considered to be controlled by, coordinated with, requested by, or made upon consultation with a candidate or an agent of a candidate.

Upon receipt of the formal advisory opinion request, an Attorney General’s opinion was sought to confirm the Commission’s position that it does not have the power to declare a statute within its jurisdiction unconstitutional.  The opinion confirmed that  the Commission’s authority does not extend to finding various sections of the Ethics Reform Act unconstitutional.    The Attorney General’s opinion also confirmed the assertions  of the requestor that many courts, to include the U.S. Supreme Court, have found that a committee that engages exclusively in independent expenditures is not subject to annual contribution limits like a committee, which makes direct contributions to candidates as set forth in Section 8-13-1322(A).  
The Fourth Circuit Court of Appeals recognized “that the law of campaign finance is quite complicated and is in some flux.”  North Carolina Right to Life, Inc. v. Leake, 525 F.3d. 274, 277(2008).  This is a vast understatement since this opinion is the third in a series.  The Court in NCRL III  held “that North Carolina has fallen short of demonstrating that application of its $4,000 contribution limit to independent expenditure political committees furthers its interest in preventing corruption. We thus declare § 163-278.13 unconstitutional as applied o NCRL-FIPE and all similarly situated entities.” North Carolina Right to Life, Inc. v. Leake, 525 F.3d. @  302 (2008).  The Court’s opinion began its analysis with  Buckley v. Valeo, 424 U.S. 1 (1976), the seminal campaign finance decision, and concluded with McConnell v. Fed. Election Comm’n, 540 U.S. 93 (2003).  McConnell was the most comprehensive Supreme Court decision at the time of the Leake III decision.  
The statute does not define an independent expenditure committee.  For purposes of this opinion a committee that engages exclusively in independent expenditures is not a non-candidate committee as defined in Section 8-13-1300(6).  A committee that engages exclusively in independent expenditures is not subject to the campaign contribution limits of Section 8-13-1322(A).  Any committee that relies on this opinion and accepts contributions in excess of $3500 per calendar must be aware that a finding of coordination between the committee and the candidate or the candidate’s agent would subject both the committee and the candidate to multiple enforcement penalties.  
CONCLUSION:   The Commission declines to enforce Section 8-13-1322(A) contribution limits for those committees, which are exclusively engaged in independent expenditures, based on the South Carolina Attorney General’s opinion dated September 3, 2010 and the potential liability under 42 U.S.C. § 1983.  
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